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IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA I 


Aktiedolaget Bofors, Bofors, Sweden, Plaintiff 

v. I 

| 

The United States of America, Defendant 
Civil No. 1718-50 

COMPLAINT FOR MONEY DAMAGE^ 


Itlie laws 
business 


1. This is a civil action for damages, arising ijmder the 
Federal Tort Claims Act, 28 USC Sec. 1346(b). 

2. Plaintiff is a corporation organized under 
of the Kingdom of Sweden and is engaged in the 
of inventing, developing, manufacturing and selling ord¬ 
nance material and ammunition, and in licensing bthers to 
manufacture and use ordnance material and ammunition 
invented or developed by plaintiff. Plaintiff is thje owner 
inter alia of valuable secret processes for the manufacture 
of 40mm anti-aircraft guns and ammunition therefoij, herein 
sometimes called “ Bofors 40mm guns and ammunition. ’’ 

3. On June 21, 1941, plaintiff entered into a contract, 
herein called “the Contract”, with the Department! of the 
Navy. It is attached hereto as Attachment 1 to Exhibit 1. 
By the Contract; (1) plaintiff granted to the Department 
of the Navy an “exclusive and irrevocable license tp make, 
use and have made in the United States for the IJnited 
States’ use” Bofors 40mm water-cooled guns for navjal use, 
Bofors 40mm air-cooled guns for Army use, Boforp field 
carriage for 40mm guns, and all types of ammunition for 
said guns; (2) plaintiff agreed to disclose to the Depart¬ 
ment of the Navy all necessary plans, specifications, (draw¬ 
ings and engineering data necessary to mak^ full 

2 disclosure of its secret processes for the manufac¬ 
ture of Bofors 40mm guns and ammunition; (3) the 
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Department of the Navy agreed to make payment to plain¬ 
tiff for the license so granted and the disclosure so agreed 
upon; and (4) plaintiff and the Department of the Navy 
agreed that— 

“In case of difficulties arising with regard to the 
interpretation and execution of this contract, the con¬ 
tracting parties agree hereby to choose each party one 
arbitrator. These two arbitrators shall choose a third 
one, and the decision of these three arbitrators shall 
be binding upon both parties. 

“The arbitration shall take place at Stockholm, 
Sweden/ ’ 

4. The provision limiting the use of Bofors 40mm guns 
and ammunition to the United States alone was one of im¬ 
portance to the parties and was insisted upon by plaintiff 
in order to protect its own markets in countries other than 
the United States. 

5. Pursuant to the terms of the Contract, plaintiff dis¬ 
closed and transferred to the United States Naval Attache 
at Stockholm, Sweden, the plans, specifications and other 
materials necessary and adequate to effect full disclosure 
of its secret processes for the manufacture of Bofors 40mm 
guns and ammunition, and payment was duly made by the 
Department of the Navy to plaintiff as provided for in the 
Contract. 

6. Pursuant to the license granted by the Contract, the 
Secretary of the Navy and the Secretary of War and other 
government employees whose identities are unknown to 
plaintiff, caused large quantities of Bofors 40mm guns and 
ammunition to be manufactured. 

7. Prior to the end of the year 1941 it came to plaintiff’s 
attention that the defendant, acting through various exec¬ 
utive departments and agencies, was transferring or pro¬ 
posing to transfer to persons or governments other than 
defendant Bofors 40mm guns and ammunition manufactured 
by or for defendant by the practice of the secret processes 
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of plaintiff which were disclosed to the Department 
3 of the Navy subject to the terms and restrictions of 
the license granted by the Contract. By lettej: dated 
December 30, 1941, plaintiff’s counsel formally notiiied the 
Secretaries of War and Navy, the Administrator of the 
Lend-Lease Administration, and two contractors manufac¬ 
turing Bofors 40 mm guns and ammunition for the govern¬ 
ment, that manufacture for use by persons or governments 
other than defendant and use by others than the defendant 
of Bofors 40mm guns and ammunition manufactured by or 
for defendant were unauthorized by the license granted by 
the Contract. Said protest was peremptorily rejected by 
letter dated January 21,1942, signed by Harry L. Hopkins. 
A copy of this letter is attached hereto marked Exhibit 2. 

8. Plaintiff is informed and believes that, while acting 
within the scope of their respective offices or employments, 
the Secretary of the Navy and his predecessors in office, the 
Secretary of War and his predecessors in office, tie Ad¬ 
ministrators of the Lend-Lease Administration, and other 
government employees whose identities are unknown to 
plaintiff, acting under the direction of one or more of the 
foregoing and within the scope of their respective offices 
or employments, did manufacture or cause to be manufac¬ 
tured for transfer and from time to time did transfer or 
cause to be transferred to the governments of countries 
other than the United States for use by such governments, 
large quantities of Bofors 40mm guns and ammunition 
manufactured by the practice of the secret processes of 
plaintiff which were disclosed to the Department of the 
Navy subject to the terms and restrictions of the license * 
granted by the Contract. 

9. Plaintiff is informed and believes and, therefore al¬ 
leges, that during the period between January 1, 1945, and 
June 30, 1946, large quantities of such Bofors 40mm guns 
and ammunition were transferred to the governments of 

countries other than the United States for use by 
4 such other countries pursuant to the purported au- 
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thority of the Act of March 11, 1941, c. 11, 55 Stat. 
31, as amended by the Acts of March 11,1943, c. 15, 57 Stat. 
20; May 17, 1944, c. 198, 58 Stat. 222, 223; April 16, 1945, 
c. 61, 59 Stat. 52; and July 26,1947, c. 343, Title II, 61 Stat. 
501, 22 U.S.C. Secs. 411-419, herein called “the Lend-Lease 
Act”; that during the period subsequent to June 30, 1946, 
additional quantities of such Bofors 40mm guns and am¬ 
munition were transferred to the governments of countries 
other than the United States for use by such governments 
pursuant to the purported authority of the Act of June 16, 
1948, c. 580, Public Law 512, 80th Cong., herein called “the 
China Aid Act”, and pursuant to the purported authority 
of the Act of May 22, 1947, c. 81, 61 Stat. 103, 22 U.S.C. 
Secs. 14014410, herein called “the Greek-Turkish Aid Au¬ 
thorization” and pursuant to other Acts of Congress au¬ 
thorizing the transfer of property owned by defendant to 
other governments for use by such other governments; and 
that while acting within the scope of their respective offices 
or employments, the Secretary of State, the Secretary of 
Defense, the Secretary of the Navy, the Secretary of the 
Army and other government employees whose identities 
are unknown to plaintiff, acting under the direction of one 
or more of the foregoing and within the scope of their re¬ 
spective offices or employments, or some of them, are pres¬ 
ently and imminently threatening, contrary to the limita¬ 
tions and restrictions contained in the license granted by 
plaintiff to the Department of the Navy, but pursuant to 
the purported authority of the Mutual Defense Assistance 
Act of 1949, Act of October 6, 1949, Ch. 626, Public Law 
329, 81st Cong., 1st Sess., to transfer to persons and gov¬ 
ernments other than defendant additional quantities of 
Bofors 40mm guns and ammunition manufactured by the 
secret processes disclosed by plaintiff to the Depart- 
5 ment of the Navy subject to the terms and limita¬ 
tions of the license granted by the Contract. 

10. Defendant has at no time had authority, under the 
license granted by the Contract, or otherwise, to permit the 
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manufacture for, or use by, others than the defendant of 
Bofors 40mm guns and ammunition manufactured by the 
secret processes disclosed by plaintiff to the Department of 
the Navy subject to the terms and limitations of the license 
contained in the Contract. 

11. By letter dated October 14, 1946, copy of which is 
attached hereto as Attachment 2 to Exhibit 1, plaintiff again 
protested to the Chief of Naval Ordnance against the trans¬ 
fer of Bofors 40mm guns and ammunition to others than 
defendant for use by such others, and requested that the 
Department of the Navy make a fair and equitable adjust¬ 
ment for all Bofors 40mm guns and ammunition transferred 
to governments other than those of Great Britain hnd its 
dominions for use by such governments contrary to the 
limitations contained in the license granted by the Contract. 

12. By letter dated May 23,1947, plaintiff, acting through 
counsel, again protested to the Secretary of the Navy against 
unauthorized transfers of Bofors 40mm guns and antimuni¬ 
tion to the Republics of China and the Philippines and re¬ 
quested that, unless the Government agreed with plaintiff, 
the matter be submitted to arbitration as provided by the 
Contract. The Navy Deparment, by letter of its Gjeneral 
Counsel dated May 28, 1947, denied plaintiff’s claim filed 
with the Chief of Naval Ordnance on October 14, 194^6, and 
further rejected plaintiff’s request of May 23, 1947, that 
the Secretary of the Navy designate an arbitrator, as re¬ 
quired by Article IV of the Contract. A copy of this letter 
is attached hereto marked Exhibit 3. 

13. Thereafter, following the termination of ex- 
6 tensive negotiations between plaintiff and represent¬ 
atives of the Departments of State, Navy, Arm[y and 
Justice, plaintiff again protested to the Secretary 
Navy against unauthorized dispositions of Bofors 
guns and ammunition, requested, alternatively, that 
tiations be resumed for the purpose of reaching agreement 
upon the term of an additional license whereby plaintiff 
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might grant to the defendant rights not granted by the li¬ 
cense contained in the Contract and requested that if the 
Secretary of the Navy did not agree with plaintiff as to 
the proper construction of the terms of the license granted 
by the Contract, the matter be submitted to arbitration as 
required by Article IV of the Contract. These requests were 
rejected by the Secretary of the Navy by letter dated Janu¬ 
ary 13, 1950, copy of which is attached hereto as Attach¬ 
ment 4 to Exhibit 1. 

14. On February 17, 1950, plaintiff addressed to the Sec¬ 
retaries of State, Defense, Navy and Army, herein referred 
to as “the Secretaries”, a “Petition for Agency Action”, 
reciting the foregoing and other facts and requesting agency 
action as follows: 

(a) that the Secretaries and their subordinates and 
agents refrain from authorizing any further or addi¬ 
tional transfers of Bofors 40mm guns and ammunition 
to any person or government other than defendant for 
use by such other person or government until such, 
time as plaintiff’s consent therefor has been obtained. 

(b) that the Secretary of the Navy, or his repre¬ 
sentative, determine a reasonable royalty to be paid to 
plaintiff on account of past unauthorized transfers of 
Bofors 40 mm guns and ammunition to persons or gov¬ 
ernments other than the United States. 

(c) that the Secretary of the Navy designate an 
7 arbitrator, as required by Article IV of the Contract 
with authority to join with an arbitrator to be desig¬ 
nated by plaintiff in designating a. third arbitrator, 
and with authority to participate in the arbitration 
of all difficulties between the parties to the Contract, 
including questions as to the scope of the rights ac¬ 
quired by the Department of the Navy under, the li¬ 
cense granted by the Contract, the limitations imposed 
by such license upon the-manufacture-and use of Bofors- 
40mm guns and ammunition and the amount of dam- 
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ages, if any, to which plaintiff is entitled because of 
prior infringements, if any, of the license granted by 
plaintiff to the Navy Department. 

A copy of said Petition for Agency Action is attached 
hereto marked Exhibit L 

15. Plaintiff’s Petition for Agency Action was denied by 
or on behalf of the Secretaries as follows: 

(a) on behalf of the Secretary of Defense, by letter 
dated February 24, 1950, signed by Felix E. Larkin, 
General Counsel, Department of Defense, copy <j)f which 
is attached hereto marked Exhibit 4; 

(b) on behalf of the Secretary of ihe Army! by let¬ 

ter dated March 10,1950, signed by Robert W. Brown, 
Brigadier General, JAGC, Assistant Judge Advocate 
General, copy of which is attached hereto marked Ex¬ 
hibit 5; i 

(c) on behalf of the Secretary of the Navy, bfy letter 
dated March 17, 1950, signed by John T. Koehler, As¬ 
sistant Secretary of the Navy, copy of which is attached 
hereto marked Exhibit 6; and, 

(d) on behalf of the Secretary of State, b^ letter 
dated March 30, 1950, signed by Jack B. Tate, Deputy 

Legal Adviser, copy of which is attached hereto 
8 marked Exhibit 7. I 

16. As a result of the unlawful action, within the 
scope of their respective offices or employments, of the 
Secretaries of State, Defense, the Navy, the Arrriy, the 
Administrator of the Lend-Lease Administration and of 
other government employees whose identities are unknown 
to plaintiff, acting under the direction of one or more of 
the foregoing, and within the scope of their respective of¬ 
fices or employments, plaintiff has suffered great loss of 
profits whichit. would .otherwise have obtained from the sale 
of Bofors 40mm guns and ammunition to persons ojr gov¬ 
ernments other than defendant- to which defendaiit has 
unlawfully transferred Bofors 40mm guns and ammunition 
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for use by such persons or governments, and from the 
granting of licenses to manufacture Bofors 40mm guns and 
ammunition by the practice of plaintiff’s secret processes 
therefor to persons or governments to which defendant has 
transferred Bofors 40mm guns and ammunition, in viola¬ 
tion of the limitations and restrictions imposed by the li¬ 
cense granted by the Contract, for use by such persons or 
governments. 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the sum of two million dollars. 

C. E. Rhetts 
Attorney for Plaintiff 
1401 K Street, N. W. 
Washington 5, D. C. 

Reilly, Rhetit 3c Ruckelshatjs 
1401 K Street, N. W. 

Washington 5, D. C. 

Of counsel 

Dated April 17,1950 

To the Clerk of the Court: Ordered that this Complaint 
for Money Damages be substituted, nunc pro tunc , for the 
Complaint presently bearing number 1718-50 and that the 
substituted Complaint be assigned the number 1718-50. /s/ 
Alexander Holtzoff, Judge. October 5, 1950. 

9 Filed Oct. 5, 1950. Harry M. Hull, Clerk. 

EXHIBIT 1 

To: The Honorable, The Secretary of State 

The Honorable, The Secretary of National Defense 
The Honorable, The Secretary of the Navy 
The Honorable, The Secretary of the Army 

PETITION FOB AGENCY ACTION 

Aktiebolaget Bofors, herein called “Bofors”, a Swedish 
corporation having its principal place of business in Bofors, 
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Sweden, petitions the Secretary of State, the Secretary of 
National Defense, the Secretary of the Army, and ihe Sec¬ 
retary of the Navy, severally, to take action within their 
respective agencies which will accord to Bofors it^ rights 
secured by law and by contract. Bofors in support of its 
petition states as follows: 

1. Bofors is engaged in the business of inventing^ devel¬ 
oping, manufacturing and selling ordnance material and 
ammunition, and in licensing others to manufacture hnd use 
ordance material and ammunition invented or developed by 
Bofors. 

2. On June 21,1941, Bofors entered into a contract, here¬ 

in called 4 ‘the Contract”, with the Department of thp Navy 
of the United States. It is annexed hereto, marked attach¬ 
ment 1. By the Contract: (1) Bofors granted to th^ Navy 
Department an “exclusive and irrevocable license to! make, 
use and have made in the United States for the (United 
States’ use” Bofors 40mm water-cooled guns for naVal use, 
Bofors 40mm air-cooled guns for Army use, Bofors field 
carriage for 40mm guns, and all types of ammunitipn for 
said guns. (2) Bofors agreed to transfer to the Nafy De¬ 
partment all necessary plans, specifications, drawings and 
engineering data necessary to make full disclosure of its 
secret processes for the manufacture of Bofors 40mm guns 
and ammunition. (3) The Navy Department agreed to make 
payment to Bofors for the license so granted and ttfe dis¬ 
closure so agreed upon. (4) Bofors and the Navy Depart¬ 
ment agreed that— j 

“In case of difficulties arising with regard to the 
interpretation and execution of this contract, the con¬ 
tracting parties agree hereby to choose each party 
10 one arbitrator. These two arbitrators shall choose 
a third one, and the decision of these three arbitra¬ 
tors shall be binding upon both parties. 

“The arbitration shall take place at Stockholm, 
Sweden.” 
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The provision limiting the use of Bofors 40mm guns and 
ammunition to the United States alone was one of import¬ 
ance to the parties and was insisted upon by Bofors in order 
to protect its own markets in countries other than the United 
States. 

3. Pursuant to the terms of the Contract the plans, speci¬ 
fications and other materials necessary to effect a full dis¬ 
closure of its secret processes for the manufacture of Bofors 
40mm guns and ammunition were transmitted by Bofors to 
the United States Naval Attache at Stockholm, Sweden, and 
payment was duly made by the Navy Department to Bofors 
as provided for in the Contract. 

4. Pursuant to the Contract, the Navy Department, and 
the War Department of the United States caused large 
quantities of Bofore 40mm guns and ammunition to be 
manufactured. 

5. Prior to the end of the year 1941 it came to Bofors 
attention that the United States, acting through various 
executive departments and agencies, was transferring or 
proposing to transfer Bofors 40mm guns and ammunition 
manufactured for it pursuant to the Contract to the govern¬ 
ments of other countries. By letter dated December 30, 
1941, its counsel formally notified the Secretaries of War 
and Navy, the Administrator of the Lend-Lease Adminis¬ 
tration, and two contractors manufacturing Bofors 40mm 
guns and ammunition for the Government, that manufac¬ 
ture for use by others than the United States and use by 
others than the United States were unauthorized by the 
Contract. Notwithstanding such protest, Bofors is informed 
and believes that the United States did manufacture or 
cause to be manufactured for transfer and did transfer 
large quantities of Bofors 40mm guns and ammunition 
manufactured by the practice of the inventions of Bofors 
which were disclosed pursuant to the terms of the Contract 
to the governments of countries other than the United 

States for use by such governments. 
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11 6. Bofors is informed and believes that during the 

period between June 21, 1941, and June 30, 1946, 
large numbers of Bofors 40mm guns and ammunition were 
transferred to the governments of countries other than the 
United States for the use of such other countries pursuant 
to the purported authority of the Act of March jl, 1941, 
c. 11, 55 Stat. 31, as amended by the Acts of Mar. 11, 1943, 
c. 15, 57 Stat. 20; May 17, 1944, c. 198, 58 Stat. 222, 223; 
April 16, 1945, c. 61, 59 Stat. 52; and July 26, 1947|, c. 343, 
Title II, 61 Stat. 501, herein called 1 ‘ the Lend-Lease Act ’ 7 ; 
that during the period subsequent to June 30, 194j6, addi¬ 
tional Bofors 40mm guns and ammunition were transferred 
to the governments of countries other than the United 
States for the use of such other countries pursuant to the 
purported authority of the Act of June 16, 1946, c. 580, 
Public Law 512, 80th Cong., herein called “the China Aid 
Act”, and pursuant to the purported authority of the Act 
of May 22,1947, c. 81, 61 Stat. 103, herein called “the Greek- 
Turkish Aid Authorization” and pursuant to other Acts of 
Congress authorizing the transfer of property owjned by 
the United States to other governments for use by such 
other governments; and that additional transfers of Bofors 
40mm guns and ammunition by the United States are pres¬ 
ently threatened pursuant to the purported authority of 
the Mutual Defense Assistance Act of 1949, Act of October 
6, 1949, Ch. 626, Public Law 329, 81st Cong., 1st Sesk 

7. The United States has no authority under thp Con¬ 
tract to permit the manufacture for, or use by, others than 
the United States of Bofors 40mm guns and ammunition 
and no act of Congress authorizing disposition of gpvern- 
ment property to foreign nations purports to or could sup¬ 
ply authority to permit the use of Bofors 40mm guhs and 
ammunition by others than the United States of Anjerica. 

8. By letter dated October 14, 1946, copy of which is an¬ 
nexed hereto as Attachment 2, Bofors again protested to 
the Chief of Naval Ordnance against the transfer of Bofors 
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40mm guns and ammunition to others than the United 
States for use by such others, and requested that the 
12 Navy Department make a fair and equitable ad¬ 
justment for all Bofors 40mm guns and ammunition 
furnished to countries other than Great Britain and its 
dominions. By letter dated May 23, 1947, Bofors, acting 
through counsel, again protested to the Secretary of the 
Navy against unauthorized transfers of Bofors 40mm guns 
and ammunition to the Republic of China and the Philip¬ 
pines and requested that, unless the Government agreed 
with Bofors, the matter be submitted to arbitration as pro¬ 
vided by the Contract. The Navy Department, by letter of 
its General Counsel dated May 28, 1947, denied Bofors 
claim filed with the Chief of Naval Ordnance on October 
14, 1946, and further rejected Bofors’ request of May 23, 
1947, that the Secretary of the Navy designate an arbitra¬ 
tor, as required by the Contract. 

9. Thereafter negotiations commenced between Bofors 
and representatives of the Departments of Navy, Army, 
Justice, and State. The negotiations continued from Sep¬ 
tember 1947 until July 1948, and were directed toward an 
agreement upon terms and conditions under which Bofors 
would grant an additional license to the United States au¬ 
thorizing it to permit the use by others than the United 
States of Bofors 40mm guns and ammunition manufactured 
by or for it. 

10. No . final agreement between the parties was ever 
reached because the Government representatives concluded 
in July 1948 that the United States had obtained disclosure 
of the methods for manufacture of Bofors 40mm guns and 
ammunition, independently of the Contract and before it 
had been entered into, from the Netherlands and British 
governments. A copy of a letter of July 26, 1948, from the 
General Counsel of the Navy Department, so advising coun¬ 
sel for Bofors is annexed hereto as Attachment 3. Subse¬ 
quent conferences and correspondence between counsel for 
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Bofors and representatives of the Navy Department proved 
unavailing to change this position. The final conference 
was held with the Secretary of the Navy on December 30, 
1949. There is annexed hereto as Attachment 4 copy 
13 of the letter of January 13,1950, from the Secretary 
of the Navy denying all relief to Bofors. 

11. The information obtained from the Netherlands Gov¬ 
ernment of Bofors’ trade secret regarding Bofors 40mm 
guns and ammunition was only fragmentary, and was in¬ 
sufficient to permit their manufacture by the United States; 
it was not, therefore, a disclosure of Bofors trade secret in 
respect of Bofors 40mm guns and ammunition. That dis¬ 
closure in any event was not a disclosure such as would en¬ 
title the United States Government to practice the inven¬ 
tions embodied in such trade secret without Bofors ’ donsent. 

12. To the extent that information was obtained by the 
United States Government from the British Government 
relating to the method of manufacture of Bofors 40mm guns 
and ammunition according to the practice of Bofors trade 
secret, such information was obtained in violation of the 
obligations and restrictions imposed upon the British Gov¬ 
ernment by the license granted to it by Bofors, and such 
obligations and restrictions were known to the United States 
Government at the time of any such disclosures. The United 
States did not thereby become entitled to manufacture or 
use or permit others to manufacture or use Bofors 40mm 
guns and ammunition without Bofors’ consent. 

13. The only consent to manufacture or use Bofors 40mm 
guns or ammunition which Bofors has ever grantedj to the 
United States is the limited and restricted consent con¬ 
tained in the license granted by the Contract. Even if the 
United States would otherwise have been enabled and en¬ 
titled to manufacture Bofors 40mm guns and ammunition 
according to Bofors inventions by the information obtained 
from either the Netherlands Government or the British 
Government, or both, it thereafter became bound by the 



